ATTACHMENT 1



Cambio

cambiopuertorico@gmail.com

December 26, 2014

By E-mail:
stephanie.strength@wdc.usda.gov

Ms. Stephanie Strength
Environmental Protection Specialist
USDA/RUS

1400 Independence Ave.,SW.
Room 2244-S, Stop 1571
Washington, DC 20250-1571

Re:  Comments Concerning Public Scoping for RUS EIS Related to
Energy Answers Arecibo Incineration Project

Dear Ms. Strength:

On November 28, 2014, the Rural Utilities Service of the U.S. Department of Agriculture
(“RUS”) issued the Notice of Cancellation of a Supplemental Final Environmental Impact
Statement and Notice of Public Scoping and Intent to Prepare an Environmental Impact
Statement for the Energy Answers Arecibo Incineration Project. Pursuant to the National
Environmental Policy Act (NEPA), the Council on Environmental Quality’s regulations
for implementing NEPA (40 CFR Parts 1500-1508) and RUS’s Environmental and
Policies and Procedures (7 CFR Part 1794), €ambio hereby submits its Comments Concerning

Public Scoping for RUS EIS Related to Energy Answers Arecibo Incineration Project.

Cambio is a recently created non-governmental organization whose mission is to promote
responsible and sustainable development in Puerto Rico and the Caribbean Region. Our interest
in commenting on the Rural Utilities Services’ Environmental Impact Statement (“RUS EIS”)
process for the Energy Answers Arecibo Puerto Rico Renewable Energy Project (“Energy
Answers incineration project”), as provided for under the National Environmental Policy Act
(“NEPA”), the Council on Environmental Quality’s regulations for implementing NEPA (40
CFR Parts 1500-1508) and RUS’s Environmental Policies and Procedures (7 CFR Part 1794),
stems from the reality that the local or state EIS process related with the Energy Answers
incineration project was, to put it simply, a biased and irresponsible one designed to fast-track
the approval of the Energy Answers incineration project by denying constitutionally-protected
public comment and participation rights, as well as preventing the legally-required local agency
evaluation of the same.

Due to the above fact, €ambio welcomes RUS’s decision to cancel its prior Supplemental
Final Environmental Impact Statement process related with Energy Answers Arecibo, LLC’s
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financial assistance request for the construction of its proposed municipal waste incineration
facility in Arecibo, Puerto Rico. €ambio also welcomes RUS’s determination to prepare an
independent RUS EIS and provide an unbiased process that complies with its responsibilities
under National Environmental Policy Act (“NEPA”), the Council on Environmental Quality’s
regulations for implementing NEPA (40 CFR Parts 1500-1508), and RUS’s Environmental
Policies and Procedures (7 CFR Part 1794). Nonetheless, we object to RUS’s intention to
incorporate by reference the local EIS document. RUS must not incorporate by reference in its
independent EIS process incomplete, inaccurate and flawed information and documents,
including the local EIS document. Specific examples of such inaccuracies, flaws and self-
serving assumptions will be discussed throughout our comments in the accompanying document,

Thank you for your attention to this matter, and we welcome the opportunity to work
with RUS in its evaluation and consideration process in order to achieve responsible and
sustainable decisions for Puerto Rico. Please contact us if you have any difficulties accessing any
of the documents referenced in our comments.

Sincerely,

o~

Ingrid M. Vila-Biaggi, P.E. Luis E. Rodriguez-Rivera, E;é
Environmental Engineer Prof. Environmental Law,
UPR School of Law

cc: Judith Enck, Region 2 Administrator USEPA
Stuart Delery, Acting Associate Attorney General, White House Task Force Co-chair
Jerry Abramson, Director, Intergovernmental Affairs, White House Task Force Co-chair
Phillis Adams, USDA District Office Director
Carmen Guerrero, Secretary, P.R. Department of Natural and Environmental Resources
Ana Rius, Secretary, P.R. Department of Health
Antonio Medina, Executive Director, PRIDCO
Pedro Saadé, UPR Law Clinic
Alexis Massol, Casa Pueblo
Angel Gonzélez, Colegio de Médicos de Puerto Rico
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Cambio is a non-governmental organization whose mission is to promote sustainable and
responsible development for Puerto Rico and the Caribbean Region. Our interest in commenting
on the Rural Utilities Services’ Environmental Impact Statement (“RUS EIS”) process for the
Energy Answers Arecibo Puerto Rico Renewable Energy Project (“Energy Answers incineration
project”), as provided for under the National Environmental Policy Act (“NEPA”), the Council
on Environmental Quality’s regulations for implementing NEPA (40 CFR Parts 1500-1508), and
RUS’s Environmental Policies and Procedures (7 CFR Part 1794), stems from the reality that the
local or state EIS process related with the Energy Answers incineration project was, to put it
simply, a biased and irresponsible one designed to fast-track the approval of the Energy Answers
incineration project by denying constitutionally-protected public comment and participation
rights, as well as preventing the legally-required local agency evaluation of the same. Hence, the
local EIS process resulted in an EIS document prepared exclusively by Energy Answers’s
consultants that essentially justifies and promotes the approval of this incineration project,
instead of the critical analysis instrument it is meant to be to facilitate the consideration of
environmental issues in the local agencies’ decision-making process. Consequently, the local
EIS document does not comply with either NEPA or Puerto Rico’s Environmental Public Policy
Act (Law No. 416, September 22, 2004), as both require the final EIS be an independent and
objective document. (See, e.g., Greene County Planning Board v. Federal Power Commission.
455 F.2d 412, 420 (2nd Cir. 1972), cert. denied, 409 U.S. 849 (1972) (“The Federal Power
Commission has abdicated a significant part of its responsibility by substituting the statement of
PASNY for its own. The Commission appears to be content to collate the comments of other
federal agencies, its own staff and the interventors and once again to act as an umpire. The
danger of this procedure, and one obvious shortcoming, is the potential, if not likelihood, that the
applicant's statement will be based upon self-serving assumptions.” Id.) (citations omitted;
emphasis added); Natural Resources Defense Council, Inc. v. Callaway, 524 F.2d 79, 87 (2nd

! Ingrid M. Vila-Biaggi is a licensed Environmental Engineer. She has served as Chief of Staff of the current
Governor of Puerto Rico, as well as, Advisor on Environmental and Permitting Issues to a former governor of
Puerto Rico.

? Luis E. Rodriguez-Rivera is Professor of Environmental and International Environmental Law at the University of
Puerto Rico School of Law. He also served as Secretary of the Puerto Rico Department of Natural and
Environmental Resources, as well as, Executive Director of the Puerto Rico Solid Waste Authority.
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Cir. 1975) ([ T]he preparation of the [Environmental Impact Statement] by a party . . . with an
individual “axe to grind”, i.e., an interest in seeing the project accepted and completed in a
specific manner as proposed. Authorship by such a biased party might prevent the fair and
impartial evaluation of a project envisioned by NEPA.” Id.); Municipio de San Juan v. Junta de
Calidad Ambiental, 149 D.P.R. 263 (1999) (not improper for public agency to receive
assistance from private party in drafting of Environmental Impact Statement (EIS), however, it is
indispensable that the agency maintain an independent and objective posture, /d.at 278, fn. 6).

Due to the above fact, Cambio welcomes RUS’s decision to cancel its prior Supplemental Final
Environmental Impact Statement process related with Energy Answers Arecibo, LLC’s (“Energy
Answers”) financial assistance request for the construction of its proposed municipal waste
incineration facility in Arecibo, Puerto Rico. Cambio also welcomes RUS’s determination to
prepare an independent RUS EIS and provide an unbiased process that complies with its
responsibilities under National Environmental Policy Act (“NEPA”), the Council on
Environmental Quality’s regulations for implementing NEPA (40 CFR Parts 1500-1508), and
RUS’s Environmental Policies and Procedures (7 CFR Part 1794). Nonetheless, we object to
RUS’s intention to incorporate by reference the local or state EIS for the Energy Answers
incineration project (“local EIS document”). RUS must not incorporate by reference in its
independent EIS process incomplete, inaccurate and flawed information and documents,
including the local EIS document. Specific examples of such inaccuracies, flaws and self-
serving assumptions will be discussed throughout our comments contained herein.

II. The local EIS process

The local EIS document did not follow the ordinary process provided for under Puerto Rico’s
Environmental Public Policy Act (Law 416, September 22, 2004) and the Puerto Rico
Environmental Quality Board’s Regulation No. 7948 on the Evaluation and Process of
Environmental Evaluations (September 2010). Instead, the local EIS process followed an
exceptional or extraordinary evaluation process. More specifically, Puerto Rico Executive Order
2010-034 declared an “Energy Emergency” regarding energy generation in Puerto Rico, and
ordered an expedited evaluation process for the development of renewable energy projects on the
Island, including for the environmental evaluation mandated by the Puerto Rico Environmental
Public Policy Act (Law 416, September 22, 2004). The 2010 Executive Order explained that the
basis for an expedited evaluation process was the “alleged” energy crisis faced by Puerto Rico
due to the Island’s heavy dependence on fossil fuels (~70% oil based) and the elevated price of
fossil fuels at the time (2010). It is worth noting that said Executive Order also recognized the
deterioration of Puerto Rico’s air quality due to fossil fuel burning and the health effects of said
air contamination; important facts which were superficially evaluated in the local EIS document.
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Over thirty renewable energy projects were submitted through the expedited process between
2010 and December 2012. Most of them were solar or wind projects, which generally pose
positive environmental trade-offs. The exception, however, was the Energy Answers
incineration project. A municipal waste incineration facility that was evaluated through the
expedited process on the alleged basis that the project would come to alleviate Puerto Rico’s
elevated energy costs. Clearly, this is a “self-serving assumption” in and of itself, as energy
production is just a small by-product of the main operation of the facility: waste handling
through incineration. The emergency, exceptional or extraordinary evaluation process under the
2010 Executive Order was so accelerated that the local EIS document was made accessible to the
public through a public notice issued on October 26, 2010, while the period for public comments
closed on November 9, 2010, after a November 8, 2010 public hearing (pgs. 2-3, November 26,
2010 EIS transmittal letter from the Puerto Rico Industrial Development Company to the Puerto
Rico Environmental Quality Board). Merely eleven working days from the date of notification
and only one day after the public hearing were afforded to the public and local agencies to
evaluate and comment on such a complex and ambitious project. RUS should view with
suspicion the fact that local agencies submitted comments to the local EIS document within days
of its receipt:

“Energy Affairs Administration — letter dated November 1st, 2010; Puerto Rico
Aqueduct and Sewer Authority — letter dated October 29, 2010; Puerto Rico
Highway and Transportation Authority, Department of Transportation and Public
Works — letter dated October 27, 2010; Solid Waste Management Authority —
letter dated November 1st, 2010; Puerto Rico Ports Authority — letter dated
November 1st, 2010; Puerto Rico Fire Department — letter dated October 27,
2010; Department of Agriculture/Land Authority — letter dated November 1st,
2010; Department of Environmental and Natural Resources — letter dated October
29, 2010; Department of Health — letter dated November 5, 2010; Puerto Rico
Electric Power Authority — letter dated November 8, 2010; Institute of Puerto
Rican Culture — letter dated October 26, 2010; State Historic Preservation Office
— letter dated October 28, 2010; Department of Labor and Human Resources —
letter dated October 29, 2010; and the Municipality of Arecibo — letter dated
November 8, 2010.” (pgs. 2-3, November 26, 2010 EIS transmittal letter from the
Puerto Rico Industrial Development Company to the Puerto Rico Environmental
Quality Board).

Hence, our characterization of the local EIS process as biased and irresponsible. The fact that a
municipal waste incineration project was allowed to be evaluated in this extremely short
timetable must ring alarms in the context of Puerto Rico. It must be highlighted that currently
there is no municipal waste burning facility on the Island because public policies enacted through
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the years by both the Executive and Legislative Branches had previously prohibited incineration
as a main waste handling option for the Island. Some examples were:

In 2000, the Puerto Rico Legislature passed a joint resolution prohibiting the Solid
Waste Authority from spending public funds in the research, development or
construction of incineration technologies (Joint Resolution 733, December 28, 2000);

In 2001, the Puerto Rico Legislature passed a concurrent resolution asserting the
Legislative Assembly’s public policy of rejecting incineration as a means to dispose
solid waste within Puerto Rico’s jurisdiction (Senate Concurrent Resolution 9, February
5,2001);

In 2001, Governor Sila Calderén issued an executive order declaring as public policy
that reduction, reuse and recycling are the favored methods for waste management in
Puerto Rico, and specifically limiting the use of incineration for waste which cannot be
reduced, reused or recycled (Executive Order OE-2001-587, October 5, 2001);

In 2003, the Puerto Rico Solid Waste Authority approved the Strategic Plan for the
Management of Solid Waste in Puerto Rico (November 2003), which established the
necessary strategies and actions for the effective implementation of Governor Calderdn’s
waste management hierarchy;

In 2004, Governor Sila Calderén issued an executive order adopting the 2003 Strategic
Plan for the Management of Solid Waste in Puerto Rico as public policy (Executive
Order OE-2004-41);

In 2006, the Legislature issued a joint resolution reasserting the order it gave in 2000, to
prohibit the Puerto Rico Solid Waste Authority from spending public funds in the
research, development or construction of incineration technologies, while also expanding
its definition of incineration (Joint Resolution 285, December 22, 2006); and,

In 2007, Governor Anibal Acevedo Vila issued an executive order reemphasizing the
waste management hierarchy of: 1) reduction; 2) reuse; 3) recycling and composting; 4)
waste to energy recovery facilities; and 5) landfills. However, a supplemental priority
was emphasized of waste to energy facilities over landfills.

Pursuant to Puerto Rico Law 76 of May 5, 2000, executive emergency orders can only be
effective for 6 months. Thus, in 2011 and 2012 additional Executive Orders were promulgated to
extend the emergency period initiated by Executive Order 2010-34, particularly because oil
prices continued to soar during said period. The last executive order promulgated by former
Governor Luis Fortufio extended the emergency period to December 31, 2012. In May 2013,
current Governor, Alejandro Garcia Padilla, enacted Executive Order 2013-38 to discontinue the
expedited evaluation process for renewable energy projects, as well as order that all renewable
energy projects submitted on or prior to December 31, 2012, which had yet to be evaluated be
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submitted to the ordinary process of evaluation. Further, Executive Order 2013-38 recognized
the need for the continued expansion of renewable energy sources on the Island, but recognized
that “the development of renewable energy projects had to be consistent with our geophysical
reality as a Caribbean Island.” Many of the projects presented in the 2010-2012 period were
proposed on productive agricultural lands or sensitive natural resource areas. Puerto Rico
imports over 80% of the food it consumes and agricultural development and import substitution
is an important element of the Island’s future food sustainability. Thus, renewable energy
projects are currently evaluated through a more rigorous process that provides for ample public
participation and comment and a more coherent evaluation of proposed location, land use, cost
and environmental impacts.

However, since the local evaluation process for the Energy Answers incineration project was
initiated and carried through in record time, Governor Garcia Padilla’s Executive Order 2013-38,
did not affect this project and local agencies did not reopen its evaluation under the ordinary
process.

To complicate matters more the current Puerto Rico Environmental Quality Board’s (“*EQB”)
President, has inhibited herself from evaluating any aspect of the Energy Answers incineration
project as her husband is a lawyer whose firm is currently contracted by Energy Answers. This
further limits the government’s radius of action for revision on this matter, as EQB is the local
agency responsible for certifying the compliance of an EIS pursuant to the Puerto Rico
Environmental Public Policy Act.

I11. Public Policy

The local EIS document correctly points to the hierarchical nature of Puerto Rico’s waste
management public policy as specified in Article 3 of Law No. 70 of September 18, 1992 (Law
for the Reduction and Recycling of Solid Waste in Puerto Rico). As discussed above, the policy
hierarchy applicable in Puerto Rico is as follows:

“1. Source reduction;

2. Reuse;

3. Recycling/composting;

4, Waste to energy plants; and finally

5. Landfill.” (local EIS document, p.1-16).

Puerto Rico law clearly mandates that reduction, reusing and recycling/composting of waste be
implemented effectively as a priority, and that incineration and landfills be used as a last resort
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of a much reduced waste stream. This is the same hierarchical policy favored in leading
jurisdictions. In the local EIS document, Energy Answers claims that their project puts into
effect one of the waste management methods established by Law 70. However, Energy Answers
incineration project, as well as the local EIS document, ignore the fact that since the waste
management methods of Law 70 are presented in a hierarchical priority scale, it is imperative
that strategies 1 through 3 be effectively implemented first (which has yet to be done in Puerto
Rico) prior to any exploration of strategy 4 to proceed. In other words, the conditions under
which Energy Answers incineration project may be evaluated have yet to mature, as a matter of
fact and law.

1Vv. Project Need

The local EIS statement’s preamble identifies the “Need” for the Energy Answers incineration
project thusly: “The Project responds to the urgent need to develop new energy generation
infrastructure that uses alternative sources to petroleum fuels to stabilize the high cost of
clectricity in Puerto Rico, in accordance with the Energy Reform public policy of the
Government of Puerto Rico.” (Local EIS document, p.i ). This “Need” relates to the 2010
Executive Order declaring an “energy emergency”, and which is no longer in effect nor
recognized as an emergency by Executive Order 2013-038.

Furthermore, Puerto Rico’s current energy demand fluctuates between 2,700 MW and 3,200
MW. Energy Answers will produce 80 MW, of which I0MW will be used in the facility and 70
MW are to be sold to the Puerto Rico Energy and Power Authority (PREPA). This is less than
0.026 of the total electricity demand in the Island and clearly will not make a dent in the terms of
energy costs. In addition, as we see oil prices plummet we must reassess the overall project cost
(environmental, environmental justice, health, etc.) and relative benefit of pursuing a municipal
waste incineration facility, particularly after not having implemented other legally-mandated and
favored waste management (reducing, reusing, recycling) and energy (solar, wind) alternatives
that have much less environmental and health impacts.

V. Job creation

The local EIS states that the Energy Answers project will create 4,283 direct jobs and 4,004
indirect and induced jobs during construction phase and 150 direct jobs and 675 indirect and
induced jobs in operation phase. These numbers appear to be grossly overstated from a basic
comparison with other similar facilities in the United States.

An article published in 2013 by the MSW Management, a journal for municipal and waste
professionals, provides comparative data on other waste to energy facilities and the job creation
during construction and operation phase
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stetolinergy Jobs 21552.aspx). The range of direct employment for a 1,500 TPD facility during
construction is close to 250 and during operation phase between 50 and 75. A reasonable
expectation for a 2,100 TPD facility would be 350 direct jobs in the construction phase and
between 70 and 105 jobs during operations. Thus, once again, the information provided in the
local EIS document is misleading and incorrect. Job creation has been one of the most persistent
arguments used by Energy Answers proponents in defending the project. A more in depth
analysis and comparison of what really will be the job creation benefit from the Energy Answers
facility needs to be performed in order to evaluate responsibly the alleged economic benefits
from this facility.

VI Municipal Solid Waste characterization

Puerto Rico recycles less than 14% of its waste stream (http://www.ads.pr.gov/ads/mapas/mapa-
reciclaje.html). The last waste characterization study was commissioned over 10 years ago
(2003) by the Puerto Rico Solid Waste Authority. Surprisingly, this is the waste characterization
Energy Answers uses as basis in the local EIS document. It is more than reasonable to argue that
waste generation practices and behavior on the Island must have changed considerably in the
past 10 years. For one thing, over 500,000 inhabitants have left the Island during said period,
and our demographics now show a much older population with different consumption and waste
disposal behavior. Manufacturing jobs and production have been reduced by more than a half in
said period. Moreover, the past 10 years have seen the expansion of stores such as Costco, Sams
and Walmart which use large excessive packaging as part of their consumer strategy.

The Energy Answers incineration project proposes to separate and recycle only the metal
components of the waste stream (~10%), leaving plastics and other toxic waste commonly found
in municipal waste streams to enter the incineration process. Having no recent waste
characterization study, it is impossible to know what will in effect enter the incineration waste
stream and the amount of resulting air pollutants to be released. At a minimum, a new waste
characterization study should be completed as part of the evaluation of the Energy Answer
process to better assess the type of pollutants and amounts that can be expected to be released,
thus, allowing for a more certain assessment of the environmental and health impacts of this
polluting activity.

VII. Population estimates

The local EIS document presents outdated population estimates from 2006, in order to justify an
increase in waste production up to 2025. Below, the information included in the local EIS
document:
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“Year Pop. Projection SW Projection (Tons/year)
2010 4,030,152 4,089,395
2015 4,110,528 4,170,953
2020 4,172,242 4,233,574
2025 4,214,387 4,276,338.” (Local EIS document, p. 1-19).

Contrary to what is presented in the local EIS document, the US Census Bureau’s census for
2010 provided population estimates for Puerto Rico of 3,725,789, already demonstrating a
marked and immediate decrease in population (US Census Bureau, Population Data for Puerto
Rico, Enrique Lamas, Nov. 2010
http://www.estadisticas.gobierno.pr/iepr/LinkClick.aspx?fileticket=DhUavOY -
CBEY%3D&tabid=104). The U.S. Census Bureau’s population estimates for 2013 are of
3,615,086, proving the decreasing trend
(https://www.census.gov/popest/data/puerto_rico/asrh/2013/index.html). Recent Planning Board
projections indicate the Puerto Rico population could be below 3,300,000 by 2020
(http://www.caribbeanbusinesspr.com/news/pr-population-could-decline-by-8-percent-to-3.3m-
by-2020-planning-board-predicts-92360.html). This is one million less people than the projection
included in the local EIS document, which in turns translates to one million tons per year less
applying the same methodology used by Energy Answers in its local EIS analysis.

Information and data presented in the local EIS document regarding population and waste
projections are simply incorrect. This incorrect information is what Energy Answers uses as
justification for the viability and need for the incineration facility. This alone should trigger a
more profound, in depth and transparent evaluation for this project, and invalidate the use or
reliance of the local EIS document and attachments as currently proposed by RUS.

Projections presented on Table 1-5: Projected Sources of Raw Materials for the PRF, local EIS
document, page 1-33 are thus incorrect; as well as the Socioeconomic Study presented in Section
2.5 of the local EIS document.

VIII. Plant components

The local EIS document indicates in its description of plant components: “Component 1:
Receiving of Solid Waste/ A reduction in the amount of solid waste generated by communities,
industry and government will be actively promoted through effective programs to reduce, recycle
and compost.” (Local EIS document, p. ES-5). However, there is no actual, aggressive
communities, industry or government (state or municipal) policy implementation effort to
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comply with this first component. As indicated earlier, Puerto Rico recycles less than 14% its
waste. Also important to emphasize is that according to the Puerto Rico Solid Waste Authority’s
Strategic Plan for the Management of Solid Waste in Puerto Rico (November 2003), our waste
composition is: 35% organic material and yard waste (compostable); 41% paper, cardboard,
plastic, metals and glass (recyclable and reusable); 17% construction and demolition waste
(recyclable and reusable); and 7% other. These percentages are prior to any effort to reduce our
waste production. Hence, the development of a municipal waste incineration facility at this time,
when acceptable recycling rates have not yet been attained and no reduction, reuse or recycling
plans are in place, will inevitably jeopardize the effective implementation of reducing, reusing,
and recycling efforts. Further, given the 2,100 ton/day waste stream required to make this project
economically feasible for the proponents, it is reasonable to anticipate that at least 1,400 ton/day
of recyclable materials will necessarily enter the Energy Answers incineration waste stream.

IX. Site location

— Floodzone

The local EIS document states: “Floodway limits have been revised to follow the perimeter of
the proposed development, and to reclassify the land as Zone AE outside the floodway, where
the provisions of Section 7.03 of Regulation #13 apply. The proposed amendment would require
a change to the topography of the area between the Project site and the river channel, for a
maximum ground elevation of 3.5 meters-msl, and to provide greater flow area along the river
bank. The letter requesting the amendment to the FEMA Flood Map was filed with the [Puerto
Rico Planning Board] on October 8, 2010.” The reason for the request is that the project is
located within the Rio Grande de Arecibo flooding zone (Junta de Planificacion, Consulta
Numero 2010-06-0231-JPU). Locating an incineration facility within the floodzone of one of
Puerto Rico’s main rivers should be questioned particularly when the Puerto Rico Department of
Natural and Environmental Resources has identified:

“Los meandros en la desembocadura del rio al mar forman uno de los estuarios
mas importantes en la Isla, penetrando la cufia de agua salada hasta la vecindad de
la Central Cambalache, aproximadamente una milla aguas arriba de la
desembocadura del rio al
mar.”(http://www.drna.gobierno.pr/oficinas/saux/secretaria-auxiliar-de-

planificacion-integral/planagua/inventario-recursos-de-agua/cuencas-

hidrograficas/Cuenca%?20del%20Ri10%20Grande%20de%20Arecibo.pdf)

It is precisely in these ecologically rich last miles of meanders of the Arecibo River that the
Energy Answers project is to be located.
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—» Land Use

The local EIS document states: “The Project will reuse and revitalize a previously impacted
industrial site, resulting in an efficient land use because (a) it prevents land use for landfill
operation, and revitalizes a previously impacted area”.(local EIS document, p.1-11). However,
how can the local EIS document conclude this when there is no serious analysis of a No Action
Alternative or an analysis on the cumulative impact of polluting activities in the area as part of
the local EIS process. Arecibo is a very contaminated zone because of previous industrial
activities developed throughout the municipality and a No Action Alternative in the proposed
project site could actually be the best alternative in terms of adequate land use for the zone. A
thorough No Action Alternative and a cumulative impact analysis need to be responsibly
evaluated and addressed as part of the RUS EIS.

Furthermore, Arecibo has suffered from the lack of adequate land use planning. Arecibo does
not have an approved Land Use Plan to provide orderly logic to development zones. The result
has been the careless and chaotic development of areas near ecologically sensitive and important
natural resource areas for the Island. In the absence of an approved Land Use Plan, EIS
documents and processes for high impact projects proposed for Arecibo, such as the Energy
Answers project, need to be thorough and cannot be subject to fast-track analysis that curtail
adequate evaluation and transparency.

X. Water

The local EIS document states: “Provide 2.1 MGD brackish water for the cooling tower and
boiler steam production, to be pumped from the surplus that the Department of Natural and
Environmental Resources (DNER) discharges from Cafio Tiburones into the ocean, and will be
transferred by force line from El Vigia Pump Station to the Plant” (local EIS document, p. ES-8).
No Hydrology and Hydraulics (H/H) study was presented in the local EIS document to evaluate
the impact of such extraction on the Cafio Tiburones Reserve. Furthermore, on February 2014
the Department of Natural Resources denied Energy Answers the request to extract water from
Caiio Tiburones because of the environmental impacts such an extraction would impose on this
valuable natural ecosystem.

No alternative water supply was evaluated as part of the local EIS document, thus the alternative
water source to be presented by Energy Answers (not yet identified) must be evaluated and the
local EIS revised and updated to account for such amendment in the original plans.
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XI. Air pollution

The local EIS states: “Arecibo and nearby areas are classified as attainment areas in the National
Ambient Air Quality Standards for criteria pollutants.” (P.2-48)

However since 2011, USEPA has classified the Arecibo area as non-attainment because of
exceedance in lead air limits (http:/www.epa.gov/airquality/greenbook/mnp.html). The main
source for lead pollution is related to the battery recycling operation in the same Cambalache
Ward where the Energy Answers facility is proposed. Thus, once again, the information
presented in the EIS is not representative of current conditions.

During a public hearing held in December 2013 regarding the Battery Recycling operations, the
Puerto Rico Medical Board (“Colegio de Médicos” in Spanish) indicated:

“ ‘Tomamos nota de que ya en 2004 habia evidencia de niveles elevados de
plomo en empleados de la compaiiia. En el 2008, EPA ordeno la investigacion de
los suelos circundantes, viviendas y negocios cercanos a TBRCI, habiéndose
encontrado el metal tdxico plomo en un niimero significativo de muestras. En el
2010, se encontrd plomo en sangre de niflos de Head Start, familiares de
empleados de TBRCI, lo cual causé que la agencia federal CDC de Atlanta
hiciera pruebas adicionales a otros nifios y adultos, y un mimero de ellos también
salieran con niveles elevados de plomo en sangre.’ Indico Angel Gonzalez
presidente del Comité de Salud Publica y Ambiental (CSPA) del Colegio de
Médicos-Cirujanos de  Puerto Rico (CMCPR) durante la  vista.”
(http://puertorico.sierraclub.org/blog/2013/12/exigen-¢l-cierre-de-battery-

recycling-company-inc-en-vistas-publicas-de-arecibo)

The fact that Arecibo is a non-attainment area should also constitute an important element of the
Environmental Justice evaluation of the EIS, as the Energy Answer’s project will inevitably
further increase air pollution in a community that has already suffered for more than 10 years the
impact of contaminating industries.

Furthermore, the Human Health Risk Assessment (HHRA) referenced on page 3-40 of the local
EIS document needs to be revised since it is clearly based on incomplete information due to an
absence of: an updated waste characterization study, a cumulative impact analysis, incorporating
local studies made by Colegio de Médicos de Puerto Rico and the Center for Disease Control.
Furthermore, the HHRA study included as Appendix K of the local EIS document study evinces
a clear bias towards favoring the project when it states on page 2, Background: “RRF provide a
good alternative to land-filling wastes”. This self-serving statement is made even prior to
presenting any health data or information to support it.
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Moreover, the HHRA study is based on data collected at the SEMASS facility at West Wareham,
Massachusetts, where the waste stream is considerably different from the Puerto Rico waste
stream. For instance, recycling rates from the municipalities that deliver waste to SEMASS far
exceed Puerto Rico recycling rate, attaining levels that are over 3 times the Island’s rate. (See,
for example, recycling rates for Cape Cod communities). Therefore, the base information and
data used in the HHRA study is not pertinent to Puerto Rico making conclusion on health risk
not relevant to the Puerto Rico project.

XII. Landfill impact and ash

The impact assessment made in the local EIS document as to the effect on reduced
contamination on landfills is highly overstated and lacks precision and quantifiable data.
Statements included are biased and self-serving. The EIS indicates: “Through the Project, the
practice of burying the solid waste (approximately 2,100 tons per day) in landfills, some of
which are in environmental compliance and some that are not, will be avoided, thereby
minimizing the impacts to soil, air and surface water and groundwater (aquifers) that are a
consequence of this practice. The Project also reduces, among other impacts (a) the uncontrolled
air emissions that occur as a result of the operation of landfills, and (b) uncontrolled leachate
discharges to soil, surface water and groundwater”(local EIS, p. 1-11). However, unless solid
waste scavenging is employed (which is not a proposed as part of this project) there will be no
reduction on the impact of solid waste deposited on landfills. Uncontrolled air emissions from
garbage trucks having to haul waste from one corner of the island to get to the Arecibo site is
disregarded and not accounted for in this analysis. In addition, ash to be deposited on landfills
will have a higher concentration of contaminants than regular municipal waste stream on a per
volume basis. Since information regarding the handling of this residual ash is not discussed as
part of the EIS and has not been disclosed by Energy Answers, the assertion made in the EIS
regarding decreased impact on landfills is false and misleading.

Currently, Puerto Rico faces and enormous challenge handling ash generated by the AES
Cogeneration facility in Guayama, Puerto Rico:

“AES dumped its toxic ash in the Dominican Republic before it spread its poison
locally. When the Guayama plant opened, AES sent thousands of tons of toxic ash
to the Dominican Republic, where it was dumped in Samand Province,
contaminating Manzanillo and ruining Samaria Bay. In 2005, the Dominican
Republic sued AES, saying that the ash contained unsafe levels of cancer-causing
metals and radioactive materials and that it polluted the environment and harmed
residents’ health. Citizens exposed to the ash suffered health problems. The case
settled for $6 million, and AES stopped shipping coal ash to the Dominican
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Republic.” (http://earthjustice.org/2012-september/tr-ash-talk-puerto-rico-

communities-seek-justice-protection).

Over 20 municipalities, including Guayama, have prohibited the use of ash (specifically,
Agremax, which is a partially solidified mixture of coal combustion fly ash and bottom ash) in
road and construction projects because of carcinogenic and other health concerns. A 2012 study
commissioned by USEPA and performed by Vanderbilt University titled “Leaching Behavior of
‘Agremax’ collected from a Coal-Fired Power Plant in Puerto
Rico” (http://nepis.epa.gov/Adobe/PDE/P100G02B.pdf), presents the leaching properties of
Agremax collected from the AES Guayama facility. Results demonstrate concentrations
exceeding maximum limits for arsenic, boron, chloride, chromium, and fluoride, among others,
thus confirming concerns for environmental fate and transport of contaminants present in ash and
resulting health risks. AES coal ash was in origin presented by proponents as theoretically
innocuous, much in the same fashion as Energy Answers is presenting through flawed theory
that ash to be generated from the proposed waste to energy facility does not present health threat
or danger.

USEPA is currently evaluating how to address the health issues created by Agremax and ash
generated in the AES Guayama facility.

XIII. Noise levels

The local EIS states that existing noise levels at several Receptor points identified, including a
quiet zone, exceed allowable noise limits. These are caused mainly by vehicular traffic from state
road PR-2 (local EIS document, p. 2-84). The local EIS document disregards the noise impact to
be caused by the operation of the facility, particularly the dramatic increase in garbage trucks in
the area that will precisely transit through PR-2.

Assuming that each garbage truck can hold on average 15 tons of waste, this would imply that at
a minimum 140 garbage trucks would have to visit the site daily to dump waste in order to
supply the 2,100 tons/day required. This activity would be on-going for six days a week. The
facility and its operation will inevitable worsen noise levels, and yet the impacts are not
adequately addressed in the local EIS document.

XIV. Natural and Human environment

A glaring flaw in the local EIS document is the superficial evaluation of environmental impacts
on the natural and human environment in the proposed project’s very backyard.
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= Natural Environment

The ecological importance of the proposed plant’s surroundings cannot be ignored (as done by
Energy Answers in the local EIS document). Section 2.7.1 Natural Ecosystems in the vicinity of
the Site (Num. 4 in orange, above) of the local EIS document fails to adequately describe or
evaluate the natural ecosystems that exist within the Arecibo region.

1. Caiio Tiburones Natural Reserve (Num. 2 in blue, above) — The proposed
incineration plant is located within the western tip of Cafio Tiburones. Delimited
by the Rio Grande de Arecibo and Rio Grande de Manati and covering an area of
approximately 7,000 acres, Cafio Tiburones is the largest wetland in Puerto Rico.
Fresh water from the karst and salty ocean water interact creating a unique
habitat consisting of estuarine, palustrine and lacustrine wetlands with around
200 bird species and more than 100 flora species. Cafio Tiburones is recognized
as an important migratory bird habitat in the Caribbean Region.

2. Cambalache State Forest, Arecibo — (Num. 3 in blue). A few miles to the east of
the proposed incineration plant is the Cambalache State Forest, approximately
1,600 acres of limestone forest. The Forest provides an important service in the
protection of the karst ecosystem in the region, including its flora, fauna, caves,
sinkholes and limestone hills, as well as underground water system. Important
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populations of endemic birds and trees are protected within the Cambalache State
Forest.

Rio Abajo State Forest, Arecibo — (Num. 4 in blue). A few miles to the south of
the proposed incineration plant and consisting of 5,780 acres, Rio Abajo houses
two types of forests: a moist limestone forest with very irregular topography,
subterrancan drainage, caves, natural depressions or sinkholes and haystack hills
(all characteristic of karst geological development); and a large subtropical wet
forest. There are about 175 types of trees, 47 of which are considered
endangered species. Two important programs for the recovery of two endemic
birds are also underway in Rio Abajo: recovery of the Puerto Rican Red-Tail
Hawk and the Puerto Rican Parrot. These programs are successfully recovering
these bird populations in a joint effort between the Puerto Rico Department of
Natural and Environmental Resources, the U.S. Fish & Wildlife Service and the
U.S. Forest Service.

Dos Bocas Reservoir, Arecibo — (Num. 5 in Blue). One of the Island’s most
important reservoirs, as 100 mgd are extracted and sent to the San Juan
metropolitan area for potable water. The 2003 H/H water study of the Cafio
Tiburones relied upon by Energy Answers in the local EIS document was made
precisely to evaluate the potential impact of the extraction of 100 mgd in the Dos
Bocas Reservoir as both water systems are part of the same hydrological system.
Any proposed additional extraction from the Cafio Tiburones requires a new H/H
water study to evaluate the accumulated impact of the Dos Bocas extraction
during the past decade, as well as the impact in future extractions that may be
required from the Superaqueduct system.

Indian’s Cave and the Bishop’s Waterhole, Arecibo (Num. 1 in blue). Both of
these natural resources are a few hundred meters away from the proposed
incineration project, and are important historic and cultural sites, as well as
important components of the region’s ecological system.

— Human Environment

The quality of the human environment in the Arecibo region is precarious. A combination of
past and present factors have aggravated the surroundings in the Arecibo region, including
serious coastal erosion, contamination of its superficial and underground water systems by toxics
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and sediments, ground contamination by hazardous substances, and air contamination. In
Hanley v. Mitchell, 460 I'.2d 640 (2d Cir. 1972) (Feinberg, .J.), cert. denied, 41 U.S.L.W. 3247
(U.S. Nov. 7, 1972), impacts significantly affecting the quality of the human environment
included the following: “[NEPA] must be construed to include protection of the quality of life
for city residents. Noise, traffic, overburdened mass transportation systems, crime, congestion
and even availability of drugs all affect the urban 'environment' and are surely results of the
'profound influences of . . . high-density urbanization [and] industrial expansion.” Id. at 647. In
evaluating if a proposed action will significantly impact the human environment, one must
consider both the comparative effect and the absolute effect.

“(1) the [comparative] extent to which the action will cause adverse
environmental effects in excess of those created by existing uses in the area
affected by it, and (2) the absolute quantitative adverse environmental effects of
the action itself, including the cumulative harm that results from its contribution
to existing adverse conditions or uses in the affected area. Where conduct
conforms to existing uses, its adverse consequences will usually be less
significant than when it represents a radical change. . .

Although the existing environment of the area which is the site of a major federal
action constitutes on criterion to be considered, it must be recognized that even a
slight increase in adverse conditions that form an existing environmental milieu
may sometimes threaten harm that is significant. One more factory polluting air
and water in an area zoned for industrial use may represent the straw that breaks
the back of the environmental camel. Hence the absolute, as well as comparative,
effects of a major federal action must be considered.” (Hanly v. Kieindeist, 484
F.2d 448 (2d. Cir. 1973).

Though the existing environment of the area is an important criterion when evaluating a
proposed action, the accumulation of additional impacts to the existing, even if a slight increase,
may endanger a human environment. Such is the case of the Arecibo area. Hence, the quality of
the human environment must be carefully evaluated. This was not done by Energy Answers in
the local EIS document. Past and current activities that affect the human environment in the
region include:

1. 11 Superfund Sites — Pesticide Warehouse I, Arecibo; Pharmacia & Upjohn
Caribe, Arecibo; Pesticide Warehouse 1I, Manati; Barceloneta Landfill,
del Caribe, Barceloneta; Upjohn Facility, Barceloneta;Vega Alta Public
Supply Wells, Vega Alta; V & M Albaladejo, Vega Baja; Vega Baja Solid
Waste Disposal, Vega Baja; and Papelera Puertorriquefia, Utuado.
(http://www.epa.gov/region2/cleanup/sites/prtoc_sitename.htm). The
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existence of so many Superfund Sites and numerous industrial activities with
potential to contaminate with hazardous substances and toxics in such a small
region of Puerto Rico (a poor and mostly racial minority under EPA
Environmental Justice standards) should be, in and of itself, cause of concern
and in depth analysis.

Battery Recycling — (Num. 3 in orange). A few meters from the proposed
incineration plant, this existing company is a recurrent permit violator, and
has received several fines by U.S. E.P.A. and the local Environmental Quality
Board. As mentioned before this is the main source for the lead air quality
non-attainment area.

Puerto Rico Electric Power Authority’s Cambalache Power Plant — (Num. 2 in
orange). Just a few hundred meters away from the proposed incineration
plant, the Cambalache Power Plant is one of the region’s top air polluters
burning low quality oil in order to produce electricity. This plant has not
undergone significant improvements in order to upscale its efficiency and
environmental compliance.

Puerto Rico Acqueduct and Sewer Authority’s Bartrio Islote Sewer Treatment
Plant — (Num. | in orange) — located within 1,000 meters of the proposed
incineration plant, and right in the heart of the Barrio Islote residential
community. The odors and noise produced by this sewer treatment plant are
constant source of complaints for the local community.

Arecibo Municipal Landfill — (Num. 5 in orange). For decades, the local
communities have had to coexist with the RCRA non-complying landfill,
which is located within the Cafio Tiburones Reserve and just a few hundred
meters from the proposed incineration plant. Even in its eventual closure, this
landfill will continue contaminating the Cafio Tiburones waters, as well as the
region’s air.

The local EIS statement does not evaluate the cumulative effect over the natural and human
environment resulting from the above industrial activities neither in a comparative or absolute
analysis. The RUS EIS must evaluate these criteria.

> Residential and Quiet Zones

The local EIS document describes the residential and quiet zones as follows:
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“The closest house is located north the Project site, adjacent to State Road PR-2.
This house is located at 569 meters from the center of the Project site. The
schools, courts, hospitals, mental health hospitals and clinics are considered as
quiet zones by the EQB. The closest school is located at approximately 1,480
meters northwest of the Project site, and the closest hospital is located at
approximately 2,035 meters northwest the Project site.” (Local EIS document, pg.
2-59).

The local EIS document then shows in its Figure 2-17 some examples of houses and hospitals
close by. However, even this superficial analysis of the proposed project’s surroundings cannot
hide the reality that within just a few hundred meters of the proposed project there are residential
houses, and within a couple thousand meters there are hospitals and schools; nor can the local
EIS document hide that tens of thousands of persons live and work within a couple thousand
meters of the proposed site. This reality mandates a profound, thorough and in depth evaluation
of the impact that the direct and indirect activities will have in the quality of the human
environment surrounding the proposed incineration plant.

Furthermore, the local EIS states on page 3-39:

“During the operation phase, the visual resources of the current setting will
improve since the proposed Project’s landscape includes a plan for reforestation
and maintenance, which will maintain the appeal of the external areas of the
Plant. In addition, the Plant itself will add extra appeal because it will have a
maintenance plan that will maintain its curb appeal. On the long term, the impact
to visual resources as result of the Plant development will be positive because it
will add attractiveness to the Project site and nearby areas, since currently they
look abandoned and careless.”

Such a statement seems generic and incomplete as it does not consider the impact of over 140
garbage trucks hauling solid waste to the facility on a daily basis, and the inevitable
accumulation of waste and ash at the site. There are no renditions of the visual impact of the
project on the region and particularly from reference points outside property delimitations.
Another example of biased and self-serving conclusions presented in the local EIS document, in
order to justify the approval of the proposed Energy Answers incineration project.
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XV. Contradiction “Put or Pay” on local EIS document versus Solid Waste Authority
contract

The local EIS document states:

“It is important to note and emphasize that Energy Answers contracts will not
include “put or pay” clauses, which financially penalize customers (municipal or
private) for reducing the incoming amount of waste for the Plant because of the
implementation of recycling initiatives. On the contrary, Energy Answers
contracts do not contain this penalty, therefore allowing the municipalities that
dispose of their waste at the Plant to have the option of reducing their amount of
generated waste through the programs.”(Local EIS document, p.1-3).

However, the contract signed on April 4, 2012, between the Solid Waste Authority and Energy
Answers (Waste Delivery and Support Agreement 2012-000060) states that the Solid Waste
Authority shall issue Performance Directives to municipalities to ensure delivery of 2,100 TPD.
Performance Directives are defined in the 2012-000060 Contract as:

“Pertormance Directive™ means. with respect to all Designated Municipalities. an
administrative order. rule or regulation or similar official document issued by the
Authority, directing cach of such Designated Municipalities, {or the duration of the term
ol this Agreement (or if carlier, until the dite of the execution of a Municipality Contract
between Energy Answers and such Designated Municipality) to: (a) commence delivery
10 designated waste disposal fucilities (including the Resource Recovery Facility) of a
stated annual ameount of MSW for each Designated Municipality, which stated amounts:
(i) are anticipated 1o include all MSW under the direct or indirect control of the
Designated Municipality less any source separated recyclable materials. and (ii) to total
in the ageregate the Required MSW Amount minus the aggregate amount of MSW under
Municipality Contracts that have been executed hy Energy Answers and the respective
municipalities. all in accordance with Schedule 2.2 to this Agreement: (b) pay the
Disposal Fee therelor in respeet of such stated annual amount; and (¢) comply. in the case
of Performance Directives relating to or affecting the Resource Recovery Facility. with
such other terms and conditions as shall be necessary in order for the Resource Recovery
Facility to be in compliance with applicable provisions ol the Resource Recovery
Fucility’s operating permit as approved by the EQB. With respect o any Designated
Municipality, a Performance Directive shall remain effective until the earlier of: (a) the
date such Designated Municipality enters into a Municipality Contract with Energy
Answers: or (i) the expiration of the Term of this Agreement, whether by the lapse of
uie or earlier terminatjion hereot.

Thus, the Solid Waste Authority becomes the enforcer through the 2012 Contract that guarantees
that waste volumes are not reduced (see below, article 2.4 of Contract 2012-000060).
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2.4 Enlorcement Mechanisms. The Authority shall employ all of its lawlul
wowers 1o cause Designated Municipalities to comply with the 1erms of the applicable
erformance Directive o which such Designated Municipalities arc subject. all in
weordance with and subject to the terms established in the Authority Regulations. [n
urtherance of the Toregoing, the Partics intend to carry out the procedures outlined in
Schedule 2.4 hereto.

Furthermore, the contract states in Article 2.5 that the SWA can impose fines to municipalities
that do not comply with Performance Directives or contracted volumes as part of its
administrative proceedings. Hence, the Energy Answers incineration project will, in fact, be
penalizing municipalities that reduce amounts included in Performance Directives through the
Solid Waste Authority. Again the information included in the local EIS document is misleading.’

XVI. Financing

“The Project will be completely financed with private funds, without the need to use municipal
or state public funds.” (local EIS document, p.1-26). However, government subsidies through
state and municipal tax exemptions and credits and preferential treatments are part of the
financing scheme of the project. Thus, municipal and state governments will be providing
indirect financing contrary to what is stated. Even the Socioeconomic Study included as part of
the local EIS document recognizes that economic benefits calculated do not incorporate this type
of tax preferential treatment, which is to be expected. It is imperative that the impact of said
subsidies be presented particularly given the fiscal and economic challenges being faced in
Puerto Rico.

XVII. SEMASS reference

The reference made in the local EIS document to the SEMASS incineration facility in West
Wareham, Massachusetts and the awards it received back in the 20" Century are precisely the
type of “biased” and “self-serving assumptions” that RUS should not allow in its EIS process.
To begin with Puerto Rico is not Massachusetts. Puerto Rico is smaller (3,423 sq. miles to 7,840
sq. miles), yet it has higher population density (1,088 persons per sq. mile to 839 persons per
square mile). More importantly, the part of Arecibo where the plant is proposed (a few hundred
meters from Arecibo Pueblo and Barrio Islote) are definitely not West Wareham. For instance,
Arecibo Pueblo has a population density of 5,915 persons per square mile and Barrio Islote
Urbano has a population density of 2, 774 persons per square mile compared to West Wareham’s

* It is important to note that on June 6, 2013 the Secretary of Justice issued a formal opinion declaring null Contract
12-000060 between Energy Answers and the Solid Waste Authority because it violates municipal autonomy
provided in the Municipal Autonomy Law (Law No. 81 of Aug. 30, 1991, as amended), it undue interference with
existing and future contractual relations, and is in conflict with SWA public policy regarding reduction and
recycling. SWA voided the contract filed suit in local court for Declaratory Judgment of the matter.
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population density of 512 persons per square mile. (U.S. Census Bureau, 2010 Census Report
for Puerto Rico and Massachusetts).

More relevant to Puerto Rico is Energy Answers’ proposed incineration plants for the Baltimore
area, whose construction was recently stopped by public opposition and permit non-compliance.
(http://www.citypaper.com/news/features/bep-trash-talk-20140722,0,981899.story). This
discussion is akin to Puerto Rico’s given similar population density and minority percentages in
the Baltimore area as in the Arecibo urban/industrial area.

XVIII. Discussion of Alternatives

One of the best known axioms when studying NEPA is that the discussion of alternatives to a
proposed project is the “heart of the environmental impact statement.” (Section 1502.14 of the
Council on Environmental Quality Regulations, 40 C.F.R. sec. 1502.14). It is precisely while
discussing alternatives to a proposed project, that a government agency can {ruly internalize
environmental considerations into its decision-making process. Without an honest and effective
discussion of alternatives, the agency is many times left with a situation in which it decides to
continue with a project “by default,” even when faced by an accurate analysis of its significant
environmental impact. This is why the Regulations of the Council on Environmental Quality
(“CEQ regulations™) set very clear criteria for the adequate discussion of alternatives in an EIS
document. More precisely, CEQ regulations clearly specify that an EIS document must:

“(a) Rigorously explore and objectively evaluate all reasonable alternatives, and
for alternatives which were eliminated from detailed study, briefly discuss the
reasons for their having been eliminated.

(b) Devote substantial treatment to each alternative considered in detail including
the proposed action so that reviewers may evaluate their comparative merits.

(c) Include reasonable alternatives not within the jurisdiction of the lead agency.
(d) Include the alternative of no action. . .” (/d.).

Although the Energy Answers incineration project is primarily a solid waste management
strategy, the local EIS document does not evaluate well-known and available alternatives, such
as the reduction, reuse and recycling of solid waste. This is particularly irresponsible in the
context of Puerto Rico, where, as we have discussed above, the long-standing public policy on
the matter is to favor the implementation of reduction, reuse and recycling/composting of solid
waste, particularly over incineration and landfilling. Instead, the local EIS document presents a
superficial discussion of alternatives to non-renewable energy, although the Energy Answers
incineration project is insignificant as an answer to the Island’s energy needs and costs. Here,
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once again, it is evident that the local EIS document is a biased and self-serving document aimed
at justifying the Energy Answers incineration project.

XIX. SCOPING

In conclusion, we summarize and list specific scoping areas which, at a minimum, should be
included as part of NEPA regulated RUS EIS process:

o,
LSs

Discard local Environmental Impact Statement or any studies included in the document as
reference or basis documents of the RUS EIS process.

Reassess project viability and overall impact given that population estimates, waste
characterizations studies, economic benefit analysis and socioeconomic studies used in the
local EIS document are outdated and/or incorrect, and that air emission data used to
evaluate air quality impact is from West Wareham, Massachusetts and not applicable to
Puerto Rico. Furthermore, reassess project viability given that the Waste Delivery and
Support Agreement between the Solid Waste Authority and Energy Answers has been
declared null and void, and there are no guarantees for municipal waste flows.

Request new comments from local and federal agencies regarding project need and impact
as both, a major solid waste management project and an a minor energy generation project.

Evaluate the project in the context of current local policy regarding waste management and
the hierarchy established in Article 3 of Law No. 70 of September 18, 1992, as well as
subsequent policy statements from the Executive and Legislative Branches.

Define and responsibly evaluate the need for the project in the absence of an energy
emergency as established by Executive Order 2012-034 and versus other waste
management alternatives such as reduction, reuse and recycling.

Conduct an unbiased economic analysis that incorporates a benefit/cost analysis and
assesses the real job creation potential of the project.

Conduct an updated Waste Characterization Study to determine real waste flows based on
correct and updated population estimates and predictions. This should provide the specific
volumes of recyclables and toxic materials that would enter the incineration waste stream
and also determine the viability of the project.

Conduct a new Socioeconomic Study with correct and updated census and economic data.
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Conduct analysis of the impact of locating this facility in the floodway and ecologically rich
meanders of the Arecibo River.

Conduct a comprehensive and responsible Cumulative Impact analysis that considers the
project impact on ecologically sensitive and environmentally rich areas of the Arecibo
Region.

Define and evaluate the water supply source and the impact of utilizing such water supply
source, since the Department of Natural and Environmental Resources denied water
extraction from Cafio Tiburones. Conduct the related H/H studies.

Conduct a new air quality impact analysis given that Arecibo is classified since 2011 as
non-attainment area because of exceedance in lead air limits. Also, incorporate in the air
impact analysis a new Human Health Risk Assessment study using data that is pertinent to
Puerto Rico and the Island’s waste stream, and not SEMASS data.

Reassess landfill impact given conditions at local landfills will not be significantly altered.
Furthermore, conduct a responsible ash characterization, disposal and fate and transport
study to define health and environmental risks. Define and make public ash management
and disposal strategy.

Conduct a new unbiased noise level study that accounts for predictable noise polluting
activities to be expected and the impact on quiet zones and residential areas.

Conduct a responsible assessment of the natural resources of the region and not just the site
as this is an activity that will cause impact beyond property limits and the Arecibo region is
surrounded by environmentally sensitive, ecologically rich and important natural resources
that serve the entire Island.

Include an analysis of the comparative and absolute effect and impact the facility will have
on the human environment in the Region, as required by NEPA. This is to include past and
current activities affect the human environment and the impact on the visual resources.

Reassess the impact on municipalities that will not be able to implement effective reduction
and recycling programs because of possible fines and penalties to be imposed through the
Solid Waste Authority, as specified in the Waste Delivery and Support Agreement.
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Incorporate and present as part of the evaluation of the project’s financing structure: the
municipal and state tax subsidies, credits and preferential treatments; their impact on
municipal and state fiscal conditions; and, the real resulting economic tax benefit from
construction and operation activities.

Eliminate SEMASS facility references or comparisons as they are self-serving and biased.
Incorporate comparisons of incineration facilities that have similar population,
socioeconomic, health and environmental conditions as Arecibo.

Conduct an unbiased Alternative analysis that evaluates responsibly a No Action
Alternative and the alternative of effectively implementing reduction, reuse, recycling.

Conduct an in depth and thorough Environmental Justice study as required by NEPA and
CEQ regulations, specifically taking into account the persistent siting of contaminating and
polluting industries and activities in the Arecibo Region within economically depressed
communities.

whw
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PONENCIA ANTE DEPARTAMENTO DE AGRICULTURA FEDERAL
REUNION DE ALCANCE
DECLARACION DE IMPACTO AMBIENTAL
INCINERADORA DE ARECIBO

28 DE ENERO DE 2015
Ing. Ingrid M. Vila Biaggi

Lcdo. Luis E. Rodriguez Rivera

Buenos tardes. Mi nombre es Ingrid M. Vila Biaggi, soy ingeniero con un
bachillerato en ingenieria civil y ambiental de la Universidad de Cornell y una
maestria en ingenieria ambiental con especialidad en recursos de agua de la
Universidad de Stanford. He trabajado como consultora tanto en Puerto Rico como
en Estados Unidos y he ocupado puestos en el servicio publico, como Asesora de
la Gobernadora en Ambiente, Planificacion y Vivienda, Subsecretaria de la
Gobernacion, y mas recientemente como Secretaria de la Gobernacién bajo la
actual administracion, puesto al que renuncié el 19 de septiembre de 2014.

Me acompafia el licenciado Luis Enrique Rodriguez Rivera, catedratico de la
Escuela de Derecho de la Universidad de Puerto Rico. El licenciado Rodriguez
tiene un bachillerato en Ciencias Politicas de la Universidad de Yale, un grado en
derecho de la Universidad de Harvard y una maestria en derecho internacional de
la Universidad de Cambridge en Inglaterra. Ha trabajado en bufetes tanto en Puerto
Rico como en Estados Unidos y ha ocupado también puestos en el servicio pablico
como abogado de la EPA, Director Ejecutivo de la Autoridad de Desperdicios
Solidos, Secretario del Departamento de Recursos Naturales y Ambientales vy
Director del Fideicomiso de Ciencia y Tecnologia. Hoy venimos a presentar
nuestra ponencia como miembros fundadores de la organizaciéon no gubernamental
CAMBIO que promueve acciones sustentables y responsables para Puerto Rico y
el Caribe.



Ponencia ante Departamento de Agricultura Federal
Reunién Alcance - Incineradora de Arecibo

28 de enero de 2015

p.2

El 26 de diciembre de 2014 presentamos comentarios por escrito en inglés ante el
“Rural Utility Services” del Departamento de Agricultura Federal (RUS) en
respuesta a la notificacidon de cancelacion de preparar una Declaracion de Impacto
Ambiental (DIA) Suplementaria y de intencion de preparar una nueva Declaracion
de Impacto Ambiental para el proyecto de incineracion propuesto para Arecibo. El
ingeniero Benjamin Shuman, ingeniero del RUS, confirmé el recibo de nuestros
comentarios.

Aqui estamos otra vez, haciendo frente a un proyecto de incineracion que se ha
propuesto en Puerto Rico en multiples ocasiones en el pasado y que nunca ha
progresado. Al final siempre se ha comprendido que el riesgo que presenta a la
salud y al ambiente excede el beneficio que pueda traer.

Decidimos expresarnos en diciembre y expresarnos nuevamente hoy al ver
acciones, o inacciones de las agencias, contrarias a la politica publica vigente y al
presentarse una oportunidad con el RUS de revisar y corregir lo que a todas luces
ha sido un proceso deficiente. Si el proyecto lleva desde el 2010 y todavia enfrenta
tropiezos es porque es un proyecto que inicio mal; y, lo que comienza mal termina
mal. El proceso de evaluacién ambiental no es algo que alguien se inventd para
cumplir con la burocracia de las agencias. No es un proceso creado para entorpecer
el desarrollo econdmico del pais. El proceso de evaluacion ambiental es parte
fundamental del proceso decisional de todo proyecto y por eso tenemos que velar y
asegurar que sea un proceso objetivo e independiente, que viabilice la participacion
publica. La evaluacion ambiental y el impacto a la salud y medioambiente de un
proyecto tiene que considerarse como todo otro elemento cuando uno planifica un
proyecto; si el costo resulta ser demasiado pues el proyecto no es viable, y no se
debe proceder con é€l.

El problema estd en que es facil calcular los dodlares y centavos de la construccion,
de la mano de obra, de los abogados y consultores. Dificil es contabilizar el costo a
la salud y el costo al medioambiente. Pero cuando se quiere empujar un proyecto
es facil entonces obviar y darle consideracion minima a la salud y al
medioambiente con el grave riesgo de que en estos asuntos los dafios que se
ocasionen son irreparables.
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(Quién va a velar por que no empeore la salud de los nifios y nifias de Arecibo que
ya estan contaminados con plomo por una mala planificacién y fiscalizacion
previa? ;Quién va a asegurarse que en ese proceso de planificacion se considere
como requisito el que la salud y calidad de vida de los residentes de Arecibo
mejore y no vaya en detrimento? Después de todo, ;jno es esto lo que debemos
procurar? ;No es esto lo que gobierno debe velar? Que en el pais desarrollemos
proyectos e iniciativas que nos adelanten, no proyectos que beneficien a unos
pocos a expensas de todos. O jes que creemos que este proyecto hubiese llegado a
primera base si se proponia en la Ramirez de Arellano en Guaynabo? Claro que no.
Ahf les aseguramos que en el proceso de planificacion hubiesen encontrado algiin
costo insuperable. Es facil seguir oprimiendo al oprimido y desde San Juan
hacernos de la vista larga porque ‘eso estd pasando alld’. Nos toca a todos hacer
frente. Nos toca a todos asegurar que el gobierno cumpla con su deber de tratarnos
a todos por igual, de defendernos a todos por igual y de velar que las iniciativas
que se proponen sean para el bien de todos. Por eso estamos aqui hoy; porque en
este proyecto las cosas no se han hecho bien y hay que rectificar camino.

El documento que presentamos ante el RUS en diciembre consta de 24 paginas
donde detallamos las deficiencias en contenido y proceso de la DIA aprobada a
nivel local en el 2010. EI proceso local no fue un proceso objetivo, como debe ser
todo proceso de preparacion y evaluacion de DIAs. Por el contrario, fue uno
parcializado para favorecer al proponente a través de un proceso “fast track”
denegando y limitando derechos de participacion y de comentario publico
protegidos constitucionalmente, y coartando evaluaciones responsables requeridas
por ley por parte de las agencias locales.

Por esto, aplaudimos el que la RUS haya determinado preparar una nueva DIA
independiente y asi asegurar la objetividad que requiere el cumplimiento con el
‘National Environmental Policy Act’ (NEPA), el ‘Council on Environmental
Quality Regulations’y los procedimientos y politicas ambientales del RUS. No
obstante, objetamos la intencién del RUS de incorporar por referencia, como parte
de este nuevo proceso ambiental independiente informacion incompleta, imprecisa,
incorrecta y deficiente, y esto incluye la DIA local.
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La Declaracion de Impacto Ambiental local fue preparada exclusivamente por
consultores del proponente para justificar y promover la aprobacién del proyecto
en vez de servir de instrumento de analisis critico como se supone. Por lo tanto, la
DIA local no cumple ni con los requisitos de NEPA ni con los requisitos de la ley
416 del 22 de septiembre de 2004, Ley de Politica Piblica Ambiental, que
requieren que el documento ambiental sea uno independiente y objetivo.

Aqui ofreceremos un resumen de las deficiencias en proceso, contenido y las
declaraciones parcializadas (“biased”) y dirigidas a la aprobacion del mismo (“self-
serving assumptions”). Cabe sefialar que muchos de los cambios surgidos y las
deficiencias que sefialamos presentan un cuestionamiento a la viabilidad del
proyecto. Al final presentaremos nuestras recomendaciones sobre los elementos
que debe contener la DIA a preparase por el RUS.

Deficiencias en proceso local

El proceso de la DIA fue uno extraordinario y “fast track” al amparo de la OE-
2010-034, promulgada por el pasado gobernador Luis Fortufio, quien declaré una
emergencia energética. La base para utilizar el proceso “fast track” fue presentarlo
como un proyecto que viene a aliviar el alto costo de energia en la Isla. Siendo éste
un proyecto que solo genera 70MW para venta a la Autoridad de Energia Eléctrica,
o menos del 0.026 de la demanda local, y un proyecto que va en detrimento de la
calidad de aire, algo que la propia OE-2010-034 busca proteger, fue incorrecto
evaluar la incineradora al amparo de esta orden.

Bajo la OE-2010-034 se evaluaron sobre 30 proyectos de energia renovable entre
diciembre de 2010 y diciembre de 2012. La mayoria eran proyectos de energia
solar o de viento que generalmente presentan una razén de costo/beneficio
positivos (“positive environmental tradeoffs”). La excepcion fue la incineradora
propuesta para Arecibo. Un proyecto de impacto ambiental significativo y minima
contribucidn energética donde solo se ofrecieron 11 dias laborables a la ciudadania
y a las agencias para leer, evaluar y comentar un documento ambiental de sobre
300 paginas y 18 apéndices. En cinco dias todas las agencias habian evaluado y
emitido sus endosos. Como parte de este proceso solo se llevé a cabo UNA (1)
vista publica y en poco mas de 30 dias el documento ambiental estaba aprobado.
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Ni los propios consultores que prepararon el documento ambiental podtian
responsablemente evaluar un documento ambiental de 300 paginas y 18 apéndices
en el periodo limitado ofrecido.

Posterior a esto, la actual administracion emitié la OE-2013-38 que deja sin efecto
el proceso expedito de evaluacion para los proyectos cobijados bajo la OE-2010-
34, reconociendo que los proyectos evaluados tienen que ser consistentes con
nuestra realidad como Isla Caribefia con particular atencién a la proteccion y el
buen uso de terrenos agricolas y los recursos naturales. El proyecto propuesto no
toma en cuenta nuestra realidad como Isla del Caribe pues contribuye a la
contaminacioén del aire en areas de alta densidad poblacional y de ricos valores
naturales, ademds de ubicar en terrenos agricolas. Por ende, este proyecto no
cumple con la politica publica vigente establecida en la OE-2013-38.

Ley 70

El proyecto tampoco cumple con la Ley 70, Ley para la Reduccion y el
Reciclaje de los Desperdicios Solidos en Puerto Rico. Esta ley claramente indica
el valor jerdrquico a utilizarse para el manejo de los desperdicios sélidos:

1. Reduccion

Reuso

Reciclaje/composta

Plantas de recuperacion de energia
Vertederos.

SR

El valor jerarquico se establecié para asegurar se implementan las estrategias en
orden preferencial. De lo contrario cumpliria con la Ley 70 construir nuevos
vertederos, y todos sabemos que eso no es sensato ni lo que se persigue con el
valor jerarquico.

Como es conocido, en Puerto Rico reciclamos menos del 14% de nuestros residuos
solidos. Si destinamos 2,100 toneladas de nuestros desperdicios sélidos a la
incineradora estaremos incinerando 1,400 toneladas de material reciclable por dia
(esto dada la mas reciente caracterizacion de nuestra basura que data del 2003).
Inevitablemente el incinerador competira por flujo de basura con los esfuerzos de
reciclaje en curso y los que se quieran desarrollar en el futuro. El proponer una
planta de incineracion, que se considera una estrategia de menor preferencia,
previo a desarrollar a capacidad las primeras tres estrategias y de plano asegurar



Ponencia ante Departamento de Agricultura Federal
Reunién Alcance - Incineradora de Arecibo

28 de enero de 2015

p. 6

que 1,400 toneladas de material reciclable no se reciclaran, hacen que este proyecto
incumpla con la Ley 70.

Necesidad del proyecto

El proyecto se presenta y evaliia en la DIA como un proyecto de energia y no
como un proyecto mayor de manejo de desperdicios sélidos. Tanto es asi que en
el analisis de alternativas de la DIA no se atiende la reduccidn, reciclaje y reuso
como alternativa y por el contrario se atreve a presentar como alternativa un
proyecto edlico o de placas solares, cuando claramente estos ultimos no son
alternativas, pues no manejan desperdicios solidos.

Creacion de empleo

La creacion de empleo que presenta la DIA esta sobre-estimada. La DIA local
indica que el proyecto creara 4,283 empleos directos y 4,004 empleos indirectos
durante la construccion y 150 empleos directos en operacion. Al comparar estos
numeros estimados con los de incineradores en construccion y operacion en
Estados Unidos, en especifico utilizando como base una evaluacion publicada en la
revista Municipal Solid Waste Management en 2013, vemos que hay una clara
diferencia. Facilidades comparables en los Estados Unidos crean unos 350 empleos
en construccion y entre 70 y 105 en operacion.

Poblacion

Los estimados poblacionales que presentan no se sostienen. El documento
ambiental local del 2010 utiliza como base datos poblacionales del 2006 para
justificar un incremento en la poblacién y la produccion de basura hasta el 2025.
Sin embargo, y contrario a lo que presenta la DIA, el Censo Federal del 2010
presenta una caida dramadtica en la poblacion de Puerto Rico con estimados de
decrecimiento y proyecciones de menos de 3.3 millones de habitantes para el 2020.
Esto implica 1 millon de personas en Puerto Rico menos de lo que la DIA estimé y
por consiguiente 1 millén de toneladas menos de basura, utilizando la misma
metodologia que aplicaron los consultores de la DIA. Esto nada mds debe ser base
para reevaluar de manera transparente y objetiva la necesidad y viabilidad de éste
incinerador. Este cambio significativo también requiere que se realice un nuevo
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estudio socioecondmico y de justicia ambiental ya que utilizan el Censo del 2006
como base.

Caracterizacion de la basura

La caracterizacion de la basura que se utiliza en la DIA data del 2003. Como
parte de la DIA el proponente tampoco ofrece una caracterizacion actualizada de
los desperdicios solidos pues utiliza datos de la ultima caracterizacion de
desperdicios realizada por ADS hace mas de 10 afios, en el 2003. Es razonable
pensar que la caracterizacion de nuestra basura ha variado en los Gltimos 10 afios
dada la reduccién de sobre 500,000 en nuestra poblacion y el envejecimiento de
nuestra poblacion, lo que cambia los patrones de consumo. Ademas los empleos en
manufactura y produccion se han reducido en mitad en ese periodo y hemos visto
la expansion de mega comercios que utilizan empaques exagerados como parte de
sus estrategias de venta.

En la DIA local se indica que la incineradora separara material metalico que
representa el 10% del flujo, permitiendo que plasticos y otro material toxico entre
al incinerador. Al no tener un estudio reciente de caracterizacion de desperdicios
solidos es imposible saber qué, en efecto, entrard al incinerador ni los
contaminantes atmosféricos que emitird. Como minimo se debe realizar un estudio
actualizado de caracterizacion para conocer con mayor precision el impacto a la
salud y al ambiente del propuesto incinerador.

Localizacion

El proyecto ubica en el cauce mayor del Rio Grande de Arecibo. El situar este
proyecto dentro del cauce mayor del Rio Grande de Arecibo, en los meandros de la
desembocadura del rio los cuales el propio Departamento de Recursos Naturales
describe como “unos de los estuarios mas importantes en la Isla” y que sirven de
lugar para el pastoreo de ganado, deben forzar al RUS a hacer una reevaluacion
objetiva de la ubicacion “preferida” y propuesta por el proponente para el
incinerador.

De igual manera, Arecibo no tiene un Plan de Ordenamiento Territorial aprobado
lo que ha llevado al desarrollo cadtico de areas cerca de zonas residenciales y de
zonas naturales de gran valor. Por esto los documentos y procesos de planificacion
de proyectos de gran impacto como ¢éste deben ser rigurosos, sin buscar cortar
esquinas a través de procesos “fast track”, asegurando asi transparencia y buenas
decisiones para Arecibo y la region.
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Agua

No se sabe de donde extraeran agua para el proyecto. El documento ambiental
indica que el proyecto extraerd agua del Cafo Tiburones y es la Unica alternativa
que evalia (y cabe decir que de manera deficiente utilizando un estudio
hidrolégico/hidraulico del 2003). Mas aun, en febrero de 2014 el Departamento de
Recursos Naturales y Ambientales denegd la solicitud de extraccion del
proponente de 2.1 mgd de agua del Cafio Tiburones por el impacto negativo que
tendria sobre uno de los estuarios mas importantes en la Isla. Las alternativas de
extraccion de agua se mencionan superficialmente en el documento ambiental,
pero ninguna se estudia. Esto implica un cambio en los planes originales del
proponente incluidos en la DIA local.

Aire

Arecibo es un area de no cumplimiento por plomo. En el 2011 la Agencia de
Proteccion Ambiental clasifico el area de Arecibo como area de no cumplimiento
con los estandares de calidad de aire por exceder los niveles de plomo. La fuente
de contaminacion es Battery Recycling que queda justo en el Sector Cambalache
donde se propone ubicar la incineradora. La DIA local no contempla esto por lo
que tiene que evaluarse con rigor el impacto de afiadir otra actividad contaminante
en un area de no cumplimiento. Esto implica ademas un cambio en los planes
originales del proponente toda vez que las condiciones del lugar han cambiado
significativamente.

Ademas, el estudio incluido en el documento local para evaluar el riesgo a la salud
humana (HHRA, por sus siglas en inglés) tiene que hacerse de nuevo ya que carece
de: una evaluacion del impacto cumulativo, caracterizacion actualizada de la
basura, y de estudios recientes sobre la salud de la poblacion de Arecibo. La
incidencia de condiciones como asma, diabetes, cancer y hasta nifios y adultos
contaminados con plomo no se consideran en la DIA. Ademas, el HHRA se basa
en informacidn de las emisiones de la facilidad SEMASS en Massachusetts donde
la caracterizacion del flujo es distinta ya que reciclan 3 veces lo que se recicla en
Puerto Rico actualmente. Por ende la informacion de SEMASS no se puede
extrapolar a Puerto Rico.

Impacto en vertederos y disposicion de cenizas




Ponencia ante Departamento de Agricultura Federal
Reunidn Alcance - Incineradora de Arecibo

28 de enero de 2015

p. 10

que tendran que visitar la facilidad a diario para depositar 2,100 toneladas de
desperdicios y la maquinaria que se propone operar 6 dias a la semana.

Seflalamos un dato curioso: para la informacion sobre contaminacién de aire el
proponente presenta datos de su facilidad en SEMASS, cuando no aplica como se
ha expuesto anteriormente, pero para algo tan basico como ruido de la operacion
cotidiana no se usa datos de SEMASS y se utilizan valores genéricos y algunos
hasta asumidos por el consultor.

El trafico se trata de igual manera donde no se hace ni minima referencia a las
complicaciones operacionales que presenta en trafico la facilidad de SEMASS y se
hace un estudio de escritorio sobre el aumento en trafico, concluyendo: “The
conclusions of the study point out that the vehicular flow resulting from the Project
development will not adversely affect existing traffic patterns in the area.”(p.3-55,
DIA local)

Curioso también que en la seccion 3.9 de la DIA titulada “Visual/Aesthetic
Resources and Odors” se les olvidé evaluar el impacto en los olores, pues ni se
discuten ni se mencionan.

Pero la curiosidad se nos agota al toparnos con un documento oficial del 28 de
julio de 2014 de la ciudad de Middleborough, Massachusetts donde la ciudad
presenta sus quejas a SEMASS por concepto del impacto de los camiones de
basura en las carreteras, causando aumento en basura tirada y trafico y por olores
objetables (Anejo 1). Ninguno de estos problemas inherentes de la operacién se
consideran ni estudian con seriedad en la DIA.

Evaluacion del entorno humano y natural

Arecibo es un municipio sin recursos naturales y sin contaminacion. Esa es la
conclusién a la que llegaria una persona que lea la DIA y no conozca la region,
pues la DIA tampoco atiende con rigor el impacto a ecosistemas en la region, a
comunidades aledafias, a los 11 “Superfund Sites” existentes, a las industrias
existentes y a la calidad del ambiente humano y natural que incluye el Cafio
Tiburones, el Bosque Cambalache, el Bosque Rio Abajo(donde se lleva a cabo el
programa de repoblacion de la cotorra puertorriquefia y el guaraguao), el embalse
Dos Bocas, la Cueva del Indio y la Poza del Obispo. Ofrecemos mas detalles sobre
estas deficiencias en las paginas 13-18 del documento sometido el 26 de diciembre
de 2014.

Flujo de basura
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El proponente no ha presentado contratos que aseguren el flujo de
desperdicios segin promete en la DIA. Esto no es sorprendente toda vez que
tanto la Asociacion como la Federacion de Alcaldes han expresado su oposicion al
proyecto y la ADS ha cancelado el contrato del 2012 que le garantizaba flujo al
proponente. Esto representa también un cambio en el plan original del proponente
ya que no ha logrado garantizar el flujo de desperdicios lo que también debe llevar
a una revision de la viabilidad del proyecto.

Discusion de Alternativas en la DIA

Los peritos en la materia coinciden, que la Discusion de Alternativas es el
“corazon de la declaracion de impacto ambiental”. A tal punto, que esta frase
fue incorporada al reglamento del Consejo de Calidad Ambiental Federal, junto a
los siguientes requisitos:

1. Una DIA debe explorar rigurosa y objetivamente todas las alternativas
razonables.

2. Dedicar trato sustancial a cada alternativa considerada en detalle en la DIA,
incluyendo la accién propuesta para que los revisores puedan evaluar sus
méritos comparativamente.

3. Incluir alternativas razonables fuera de la jurisdiccion de la agencia
proponente.

4. Incluir la alternativa de no accion.

Aunque el proyecto de incineracion es fundamentalmente uno de manejo de
desperdicios sélidos, la DIA no evalta alternativas conocidas y disponibles, tal
como la reduccion, el reuso y el reciclaje y composta. La ausencia de evaluacion
sustancial de estds, y otras alternativas razonablemente disponibles viola tanto la
Ley de Politica Publica Ambiental como NEPA, ademds de ser una omision
inexcusable dado la jerarquia normativa que contiene nuestra politica publica sobre
el manejo de los desperdicios sélidos. Tampoco se incluye en la DIA una
discusion seria y profunda sobre la alternativa de no accion. En vez, la DIA del
incinerador evalta superficialmente algunas alternativas a energia, sin considerar
que el componente energético de este proyecto es uno secundario o accesorio.

Impacto mas alla de Arecibo

Este es un proyecto de gran escala cuyo impacto debe evaluarse mas alla de
los limites de donde ubica. La primera evaluacion deberia ser el costo/beneficio
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de una actividad como ésta; algo que la DIA ni aborda. En un estudio publicado en
el 2011 en el American Economic Review titulado ‘Environmental Accounting for
Pollution in the US Economy’(Anejo2), los autores, que pertenecen a los
Departamentos de Economia y Ambiente de las universidades de Yale y
Middlebury, desarrollan una metodologia rigurosa para contabilizar el dafio
ambiental versus el valor afiadido de diversas industrias en los Estados Unidos. El
resultado no debe sorprender: la incineracion estd entre las industrias que causan
mas dafio ambiental por contaminacion que el beneficio que rinden. Esto tiene que
considerarse a la hora de evaluar el impacto ambiental, la viabilidad y la
deseabilidad de la incineradora de Arecibo.

De igual manera, la DIA local no evalta el impacto que tendra la operacién de la
incineradora en la industria lechera, nuestra industria local de mayor alcance y
cuyo ganado pastorea por la Region de Arecibo y Hatillo. Hace unos afios en esa
misma 4rea hubo que decomisar miles de cuartillos de leche porque las vacas se
contaminaron con plomo. La posibilidad de que la contaminacion proveniente de la
incineradora termine afectando el ganado y los cultivos de la region es real y tiene
que evaluarse en la DIA. Esto es algo que tiene ¢l potencial de afectarnos a todos y
no se limita a los residentes de Arecibo.

Recomendaciones

Como hemos evidenciado esta DIA no se realizd como parte de un proceso
decisional real y por ende adolece de elementos basicos en contenido y proceso
que son necesarios, considerando que es un proyecto de gran impacto a la salud y
ambiente. El RUS ahora tiene la gran responsabilidad de atender con seriedad y
objetividad la evaluaciéon del impacto ambiental real que tendria una actividad
como ésta en la zona de Arecibo. Como parte de este proceso entendemos esencial
que el RUS considere:

1. No incorporar ni considerar la DIA local, ni los estudios, datos e
informacion contenidos en la misma.

2. Reevaluar la viabilidad y deseabilidad del proyecto, asi como su impacto,
considerando que los estimados poblacionales, los estudios de
caracterizacion de los desperdicios sélidos y los estudios sobre analisis de
beneficios econdémicos y socioecondémicos utilizados en la DIA local estan
obsoletos y/o incorrectos y que los datos utilizados sobre emision de aire
para evaluar el impacto del proyecto sobre la calidad del aire provienen de
West Wareham, Massachusetts y no son aplicables a Puerto Rico. Ademads,
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13.

14.

&3

16.

17.

18.

19.

20.

incorporar dentro de este analisis un nuevo estudio y evaluacion de riesgo a
la salud humana utilizando datos pertinentes a Puerto Rico y no datos
provenientes de SEMASS en Massachusetts.

Reevaluar el impacto del proyecto sobre vertederos dado que las condiciones
de éstos no cambiaran significativamente. Ademas, llevar a cabo una
caracterizacion responsable de la ceniza que producird el propuesto
proyecto, asi como un estudio de disposicion, destino y transporte para
definir los riesgos a la salud y al medioambiente. Definir y hacer publico la
estrategia de manejo y disposicion de las cenizas.

Llevar a cabo un nuevo estudio objetivo de los niveles de ruido que tome en
consideracion actividades predecibles que generan ruido y su impacto sobre
las 4reas residenciales y de silencio (“quiet zones™).

Llevar a cabo una evaluacion responsable del impacto sobre los recursos
naturales y ambientales en la region, y no solo en la facilidad, toda vez que
la actividad propuesta causara impactos afuera de los limites de la
propiedad; particularmente porque la region de Arecibo alberga recursos
naturales y ambientales importantes que benefician a toda la Isla.

Incluir un analisis de los efectos e impactos comparativos y absolutos que el
proyecto tendrd sobre el ambiente humano en la region, segin requerido por
NEPA. Deben incluirse actividades pasadas y presentes que afecten el
ambiente humano, incluyendo el impacto sobre recursos visuales.

Realizar e incluir un estudio del impacto de los olores objetables que
emanaran de la instalacion.

Reevaluar el impacto que el Acuerdo de Flujo de Desperdicios Solidos
firmados entre ADS y el proponente tendria sobre aquellos municipios que
no logren implantar programas efectivos de reducciéon y reciclaje como
consecuencia de las multas y penalidades contractuales que se le impondrian
a éstos si incumplen con el flujo asignado.

Incorporar y presentar como parte de la evaluacion de la estructura
financiera del propuesto proyecto: los subsidios contributivos estatales y
municipales, créditos y tratos preferenciales; el impacto de éstos sobre las
condiciones fiscales del estado y los municipios; y, el verdadero aporte
contributivo que resultaria de la construccion y operacion.

Eliminar todas las referencias y comparaciones a SEMASS por ser
parcializadas y “self-serving”. En vez, incorporar comparaciones con
incineradoras que tengan condiciones poblacionales, socioeconémicas, salud
y ambientales similares a Arecibo.
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10.

11.

IZ.

reevaluar la viabilidad del propuesto proyecto la luz de la cancelacién por
parte de ADS del Acuerdo de Flujo de Desperdicios Sélidos contraido
anteriormente con el proponente por ser nulo ab initio. Evaluar la viabilidad
y deseabilidad del proyecto dado que estudios recientes confirman que la
incineracion causa mas dafio ambiental por contaminacién al aire que el
beneficio que rinde.

Solicitar que las agencias federales y locales concernidas evalien y emitan
nuevos comentarios sobre la necesidad del proyecto y su impacto como
proyecto mayor de desperdicios sélidos y proyecto menor de energia.
Evaluar el proyecto en el contexto de la politica publica actual sobre el
manejo de desperdicios solidos y la jerarquia provista en el Articulo 3 de la
Ley Num. 70 de Septiembre 18, 1992, asi como de declaraciones
subsiguientes de politica publica emitidas por las Ramas Ejecutiva y
Legislativa.

Definir y evaluar responsablemente la necesidad del proyecto en ausencia
de una declaracion de emergencia energética, versus la implantacion de otras
estrategias de manejo de desperdicios sélidos, como la reduccidn, el reuso,
el reciclaje y la composta.

Llevar a cabo un anélisis econdmico objetivo e independiente para el
proyecto que estime el potencial real de creacion de empleos.

Actualizar el estudio de caracterizacion de desperdicios del 2003 utilizando
datos y predicciones poblacionales actuales para determinar los flujos reales.
Este ejercicio proveera el volumen especifico de material reciclable y téxico
que entraria al incinerador.

Llevar a cabo un nuevo estudio socioecondémico con informacién econémica
y del censo actualizada.

Llevar a cabo analisis del impacto de ubicar la incineradora en el cauce
mayor y los meandros del Rio Grande de Arecibo.

Llevar a cabo un andlisis comprensivo y responsable del Impacto
Acumulativo que considere el impacto del proyecto sobre las areas naturales
y sensitivas en la Region de Arecibo.

Definir y evaluar la fuente de extraccién de agua y el impacto sobre el
recurso, ya que el Departamento de Recursos Naturales y Ambientales
denego la solicitud para extraer agua del Cafio Tiburones. Ademas, llevar a
cabo los estudios H/H de rigor.

Llevar a cabo un nuevo andlisis de impacto a la calidad del aire,
considerando que la Region de Arecibo fue clasificada por la EPA como
area de no logro al exceder los limites de plomo en el aire. Ademas,
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21.  Llevar a cabo un anélisis imparcial de Discusion de Alternativas que evalue
responsablemente la alternativa de No Accién y las alternativas de
implementar efectivamente programas de reduccién, reuso, reciclaje y
composta.

22. Llevar a cabo un estudio profundo y riguroso de Justicia Ambiental, segiin
requerido por NEPA, tomando en consideracién particular la practica
persistente de ubicar industrias y actividades contaminantes dentro y cerca
de comunidades econémicamente deprimidas en la Regién de Arecibo.

Con esto concluimos nuestra presentacién y ponencia. Agradecemos al RUS por
la oportunidad de expresarnos en el dia de hoy sobre este tema.

¥
3
*
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www.cambioprcaribe.com
cambiopuertorico@gmail.com

February 13, 2015

By E-mail:
stephanie.strength@wdc.usda.gov

Ms. Stephanie Strength
Environmental Protection Specialist
USDA/RUS

1400 Independence Ave.,SW.
Room 2244-8S, Stop 1571
Washington, DC 20250-1571

Re:  Comments re RUS public meeting held on January 28, 2015, in Arecibo, Puerto
Rico regarding the Energy Answers’ Incineration Facility in Arecibo

Dear Ms. Strength:

On Janualy 28, 2015, Ingrid M. Vila Biaggi and Luis E. Rodriguez Rivera, representing
Cambio', attended a public scoping meeting as part of RUS’s EIS process related to the Energy
Answers’ Incineration Facility in Arecibo, Puerto Rico. In our experience of over twenty-five
years participating in Federal and State rule-making processes, including NEPA and State EIS
processes, we have never witnessed a public meeting that so underachieved its purpose of
providing and receiving information as the referenced RUS public scoping meeting. Hence, for
the reasons contained below, we respectfully request a new public scoping meeting in Arecibo,
Puerto Rico, where the community members may offer verbal comments in a dignified and
sensible setting.

Relevant Facts and Arguments

Several community members arrived at 2:00pm at the site in Arecibo selected by RUS for the
public scoping meeting scheduled for 3:00pm. At the meeting place, they found RUS employees
together with proponent Energy Answers’ representatives. A person who identified themselves
as an Energy Answers’ employee told them that they had to leave the meeting room and wait
outside the gated grounds, in the street, until federal marshalls arrived, and that the marshalls
would escort people five at a time into the meeting to provide their comments. Soon thereafter,
three Homeland Security officers arrived and were posted at the building's entrance. The mere
fact that RUS and Energy Answers’ officials were meeting together prior to the public scoping

' Cambio is non-governmental organization whose mission is to promote responsible and sustainable
development in Puerto Rico and the Caribbean Region.
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meeting, in and of itself, caused great distrust among the community members. In addition, the
fact that a representative of the proponent was exercising control over RUS’s public scoping
meeting added additional fuel to the communities” suspicions of foul play. Even more
unbelievable was the fact that Homeland Security officers were called to control the meeting’s
entrance. In Puerto Rico, this federal police force is mostly associated with having jurisdiction
over terrorist acts. Thus, the message sent to the community members was made sound and
clear: they are dangerous; akin to terrorists. Besides representing an indignity and insult to
community members, the presence of the Homeland Security police officers with the obvious
intimidation effect their mere presence exudes, also served to set a confrontational atmosphere
over RUS’s meeting.

Once these issues were raised to RUS officials, the initial reaction was positive. Community
members were assured that all could enter the meeting together and at the same time, RUS
officials indicated they were in charge of the meeting, and two of the three Homeland Security
police officers were instructed to stand outside the meeting room, while one remained in
attention inside the same.

Approximately, 150 persons arrived to participate in what they thought was a public hearing
where they would have an opportunity to voice their opposition and criticisms regarding the
project. Once registration was completed, we all waited and waited, standing up as not enough
seats were provided, for the meeting to begin; not clear of the reason why the RUS officials
would not start the meeting. When we approached Stephanie Strength, person in charge for
RUS, she very nicely and politely informed us that what we were participating in was an “open
house™ and not a “public meeting”. Thus, she explained no microphones were available, nor was
the room set-up to receive open public questions or comments regarding scoping. Nonetheless,
RUS officials made clear they did not expect such a large turnout! Instead, maps of the proposed
site for the incineration project were spread around the room, together with forms prepared by
the proponent Energy Answers in which to write any questions or comments (forms ran out early
during the meeting forcing RUS contractors to find where to copy more!), and an unidentified
person with a hand-held recorder could be found, literally, in the meeting room's
kitchenette waiting to record one person at a time. The recording space and set-up had the
feeling of a confessionary! Moreover, Ms. Strength explained that RUS officials could not
provide any answers or responses to the community members’ questions as they had no
information about the project, which raises the obvious question of why were they selected to
lead a public scoping meeting on a very complex and controversial project that has the
opposition of the majority of the community.

At this point, the community members attempted to voice their distrust of the process and
requested that measures be taken so that everyone could hear all comments made during the
meeting. Some used the maps to write words, such as farce, fraud, etc. and cross-out the
proposed site on all the available maps next to the word “No”. Ms. Strength attempted to speak
through her interpreters with no success (of course, a microphone would have helped). Several
of us attempted to help Ms. Strength explaining that regardless of what she called the meeting,
open house or public meeting, the community needed to feel RUS was objectively listening to
their concerns. Moreover, we explained that the “open house” set-up left the community
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members unsatisfied as they did not know who would read the RUS forms or listen to the hand-
held recorder. We suggested, to no avail, that she make efforts to find a sound system, or, in the
alternative could move the small tape recorder to the middle of the room, thus allowing
community members to voice their grievance in front of everyone. Ms. Strength would simply
smile and politely repeat, over and over, that there was nothing she could do because this was an
open house not a public meeting. Finally, we convinced the community members to write in the
forms, and speak into the recorder which was placed outside the building for noise purposes, out
of sight of everyone else! Adding insult to injury, the sign-up list for people interested in having
their comments recorded was managed and controlled by Energy Answers staff, who at times
was seen by RUS officials and community members erasing names from the list without prior
consultation or authorization.

Needless to say, the community members left feeling the process was not objective or impartial,
and that their concerns would not be considered. This feeling was expressed by community
members through the local press.

The name of the meeting, open house vs. public meeting, cannot change the fact that the purpose
of the meeting was to receive comments that could assist RUS in determining the scope of the
Environmental Impact Statement it is about to prepare. The particular format of the meeting is
not prescribed by law, as this is, of course, left to the agency’s discretion. However, RUS is
mandated by law to provide an opportunity for “public comment™ on the issue of scoping. This
opportunity must be effective, fair and easily accessible to all who wish to participate. The fact
that comments may be sent by email does not diminish RUS’ responsibility to conduct its public
meetings in a dignified and respectful manner, particularly in a matter where environmental
injustice is claimed by the atfected community.

RUS must also consider the impact that this project and the decision it makes has over its on-
going relationship with the Puerto Rican community. RUS has been very active in assisting our
communities by financing potable water systems. However, it has done so “only” in those
communities that have been in favor of said systems. The Arecibo incineration project is not one
requested nor approved by the Arecibo communities.

Relief Requested

Cambio respectfully requests that RUS provide the Arecibo communities with another scoping
meeting designed to provide them with an opportunity in which to “publically” make their oral
comments to RUS officials. This will require:

e a room equipped with a microphone, recording and sound systems, and seating for all
participants;

o professional translators be made available during the meeting for the benefit of RUS
officials, as well as the community members. This would insure effective and direct
communication;

e RUS senior decision-maker present at the scoping meeting capable of making decisions
on the spot regarding process and procedure;
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absence of Homeland Security police officers in the meeting facilities. If needed, Puerto
Rico police officers could be called instead; and

steps be taken to minimize the control that the proponent, Energy Answers, and or their
contractors have over the EIS process, including information on any and all RUS
contractors or sub-contractors participating in the meeting and the EIS process as a
whole, and their relationship, if any, to the proponent Energy Answers or their
contractors.

Cambio further respectfully requests that RUS provide the Arecibo communities with the
following information prior to the next public scoping meeting:

the specific financial assistance program under which RUS is considering funding the
Energy Answers’ Arecibo incineration project, and the criteria projects must comply
with in order to qualify under the relevant financial assistance program;

the authority under which RUS is evaluating Energy Answer’s request for funding
although the project is NOT designed to serve rural communities and cooperatives, nor
does it include a partnership with a utility that primarily serves rural communities (RUS
explanation should take into account that eligibility of a project must be based on
location of beneficiaries and not the project’s location);

a briefing on all meetings held between RUS, including its contractors, and Energy
Answers or their contractors, details of the financial assistance application made by
Energy Answers to RUS related to the Arecibo incineration project, as well as, all
monies paid to RUS as part of the financial assistance application process or the EIS
process and its use by RUS; and

a briefing on all meetings held between RUS and Puerto Rico government officials
regarding the Arecibo incineration project.

We appreciate your attention to this matter as we are interested in RUS’s continued

support to Puerto Rico, but through initiatives that help the Island achieve responsible and
sustainable decisions for its’ present and future.

Sincerely,

Ingrid M. Vila-Biaggi, P.E. Luis E. Roduguez Rivera,
Environmental Engineer Prof. Environmental Law,

UPR School of Law



